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BEFORE THE SURFACE TRANSPORTATION BOARD

Yakima Interurban Lines Association, )
-- Abandonment Exemption — in ) AB 600 (sub-no. 1X)
-- Yakima County, WA )

PROTESTANT’S MEMORANDUM IN OPPOSITION TO MOTION TO
EXTEND THE NITU NEGOTIATION AND TO DISMISS NOTICE OF
EXEMPTION UNDER 49 CFR 1152 SUBPART F TO ABANDON NACHES LINE
FROM MILEPOST 2.97 TO MILEPOST 14.26

I. PROTESTANT’S NAME, ADDRESS AND BUSINESS

Kershaw Sunnyside Ranches, c/o Bob Kershaw, President, 151 Low Road, Yakima,

WA 98908.

II. STATEMENT DESCRIBING PROTESTANT’S INTEREST

Kershaw Sunnyside Ranches, Inc. (Kershaw Sunnyside Ranches) claims ownership
of the land over which part of the railroad right-of-way at issue in this matter travels.
(Declaration of Robert Kershaw In Opposition To Motion To Extend the NITU Negotiation
..., dated September 5, 2006). Kershaw Sunnyside Ranches has a recognized reversionary
interest in the property on which the line is located. See Kershaw Sunnyside Ranches, Inc. v.
Yakima Interurban Lines Association, 156 Wn.2d 253, 272-273, 126 P.3d 16 (20006).
Additionally, the Surface Transportation Board (STB) denied the application of Kershaw
Sunnyside Ranches for adverse abandonment of approximately one mile on November 19,
2004. Yakima Interurban Lines Association — Adverse Abandonment — in Yakima County,

Washington, (AB-600, 34751, EB reconsid. denied, September 15, 2005, AB 600, 35592,

MEMORANDUM IN OPPOSITION TO MOTION TO EXTEND
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EB, Petition for review filed November 8, 2005, sub.nom., Kershaw Sunnyside Ranches v.
U.S.A., 9th Cir. 05-76364. The Decision stated that the STB’s “finding [was] without
prejudice to Kershaw’s seeking to reopen or file a new abandonment application, should the
proposed rehabilitation and restoration not occur within a reasonable period of time. /d. On
reconsideration, the STB ruled in Yakima Interurban Lines Association — Adverse
Abandonment — in Yakima County, WA AB-600, 35592, EB (2005), “[o]ur PC&N Finding
was not (and is not) intended to be a shield to hold this line open indefinitely without a
resumption of rail service. A significant delay and a demonstrated lack of progress could be

evidence of changed circumstances warranting a grant of adverse abandonment authority.”

(p-4).

II1. SPECIFIC REASON WHY PROTESTANT
OPPOSES THE APPLICATION

A. Abandonment of the Yakima Interurban Lines (YILA) line is not subject
to STB jurisdiction.

The abandonment is not subject to STB jurisdiction. Under 49 U.S.C. §
10501(a)(2)(A), the STB has jurisdiction over transportation by rail carriers between a place
in a State and a place in the same or another State as part of the interstate rail network. Fun
Trains, Inc. — STB Finance Docket No. 33472 (1998); Napa Valley Wine Train, Inc.,
7.1.C.C. 954 (1991).

YILA is a noncarrier that filed a verified Notice of Exemption to acquire the line at
issue. (Declaration of Robert C. Kershaw In Opposition To Motion To Extend the NITU
Negotiation Period . . ., dated September 5, 2006, exhibit 6). The Railroad Retirement
Board issued a decision that YILA operates “an excursion railroad which is not subject to
STB jurisdiction under 49 U.S.C. § 10501(a)(2)(A). (Declaration of Robert Kershaw, dated

September 5, 2006).
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This matter is not within the STB’s jurisdiction. YILA operates an excursion railroad.
It currently has no cars that are operating on the line at issue. Its excursion points are from
Yakima to Selah, Washington. It has not traveled on the line at issue in this case at any time.

B. If this matter is within STB jurisdiction, the Board should deny the
request for an additional 180 days for negotiation of a Notice of Interim Trial Use
(NITU).

The STB should not grant additional time for YILA to negotiate issues of a NITU.
As stated in Jost v. Surface Transportation Board:

Under the NITU, the authorization to abandon the line is stayed
for a set period of time and the railroad is instead authorized to
transfer the line for railbanking and interim trail use. If the
parties’ negotiations are successful then the line is conveyed for
interim trail use and possible future rail service. If the
negotiations are unsuccessful, then the railroad’s exemption
takes effect, and the line may be abandoned. Whether the
negotiations of interim trial use are successful or not, the
Board need not reopen the proceedings once the NITU is
issued.

194 F.3d 79, 82 (D.C. Cir. 1999) (emphasis added).

A “defacto abandonment may occur when a line was no longer linked to and part of
the interstate rail system.” Jost, 194 F.3d at 87 (citing RLTD Ry. Corp. v. STB, 166 F.3d 808,
812 (6th Cir. 1999).

The rail line in this case is no longer connected to any interstate rail system. The STD
should abandon the line and not allow any additional time for an NITU or other action

because a defacto abandonment has occurred.

MEMORANDUM IN OPPOSITION TO MOTION TO EXTEND

THE NITU NEGOTIATION AND TO DISMISS

NOTICE OF EXEMPTION UNDER 49 CFR 1152 SUBPART F

TO ABANDON NACHES LINE FROM MILEPOST 2.97 Velikanje, Moore & Shore, P,

TO MILEPOST 14.26 -3 attorneys at law

405 East Lincoln Ave.
P.O. Box 22550
Yakima, WA 98907
(509) 248-6030



Respectfully submitted this 5th day of September, 2006.

VELIKANJE, MOORE & SHORE, P.S.
Attorneys for Protestant
Kershaw Sunnyside Ranches, Inc.

i/&x o | VAU

Kevan T. Montoya, WSBA 19212/

CERTIFICATE OF SERVICE

By my signature below, I certify service on September 5, 2006, by U.S. Mail,
postage pre-paid first class, of the foregoing upon the following counsel of record:

Charles Montange
Attorney at Law

426 NW 162nd Street
Seattle, WA 98177

Paul Edmondson, Esq. (YILA)
313 North Third Street
Yakima, WA 98901

Raymond L. Paolella

City Attorney

City of Yakima

200 South Third St.
Yakima, WA 98901-2830

Lawrence E. Martin, Esq.
Halverson & Applegate, P.S.
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Yakima, WA 98907-2715
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BEFORE THE SURFACE TRANSPORTATION BOARD

Yakima Interurban Lines Association, )
-- Abandonment Exemption — in ) AB 600 (sub-no. 1X)
-- Yakima County, WA )

DECLARATION OF ROBERT C. KERSHAW IN SUPPORT OF PROTESTANT’S
MEMORANDUM IN OPPOSITION TO MOTION TO EXTEND THE NITU
NEGOTIATION AND TO DISMISS NOTICE OF EXEMPTION UNDER 49 CFR
1152 SUBPART F TO ABANDON NACHES LINE FROM MILEPOST 2.97 TO
MILEPOST 14.26

1. I am the president of Kershaw Sunnyside Ranches, Inc. (Kershaw Sunnyside
Ranches) and Kershaw Fruit and Cold Storage Co., Inc. (Kershaw Fruit) (collectively referred to as
the “Kershaw Companies”). I make this declaration based on knowledge of facts to which I am
competent to testify and would testify at trial. The Kershaw Companies claim ownership of the land
over which the railroad right-of-way in this case travels.

2. Kershaw Sunnyside Ranches is a substantial, vertically integrated fruit company. It
grows, packs and markets cherries, apples and pears. The Kershaw Companies are expanding and
consistently adding employees. We are at the point where we are running out of space and need to
expand. The Kershaw Companies’ principal offices and packing facilities are located at 151 Low
Road in Gleed, Washington, between Yakima and Naches, Washington. At the office at 151 Low
Road, Kershaw Sunnyside Ranches employs approximately 200 people.

3. Kershaw Sunnyside Ranches has been in litigation in Washington State with Level 3
Communications LLC (Level 3) and the Yakima Interurban Lines Association (YILA) since 2000
regarding the illegal installation and existence of a fiber optic cable that Level 3 and its agents
installed under the railroad in this case. A true and correct copy of Kershaw Sunnyside Ranches’
First Amended Complaint is attached as exhibit 1. A true and correct copy of my Declaration, filed
February 2, 2001, filed in the Superior Court lawsuit in Washington State is attached as exhibit 2.

4, I am personally familiar with the condition of the rail line at issue in this case from

the City of Yakima at Fruitvale Blvd., where the line begins, to Kershaw %}éwggig%}éggc&gﬁore' bs.
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property, approximately halfway to Gleed. At places from the beginning of the line at Fruitvale
Avenue in the City of Yakima, west to the Kershaw Sunnyside Ranches property, the line is covered
with dirt and buried. At other places the track and rails are missing. The track is not connected to
another rail line.

5. My business offices are less than approximately 100 feet from the railroad track. I
have not seen or heard any rail traffic on the rail line since 1996. Kershaw Sunnyside Ranches filed
an adverse abandonment application in which we tried to have this line abandoned. (A true and
correct copy of the Application is attached as exhibit 3). The Surface Transportation Board (STB)
denied our request for an adverse abandonment and stated that we could refile in the future. Since
that decision on November 19, 2004, the condition ¢f the track has deteriorated. (A true and correct
copy of the Decision is attached as exhibit 4). Part of the opposition to Kershaw Sunnyside
Ranches’ adverse abandonment case was the result of a lumber mill in Naches, at the west end of the
line, potentially needing freight rail service. Since we filed our petition, the lumber mill has gone
out of business and is no longer operating. At the eastern end of the track at issue in this case is a
sign that indicates that the track at issue is “out of service.” In Kershaw Sunnyside Ranches’
proceeding, the people who are now proceeding to abandon this track claimed that the track was not
abandoned. They have since changed their position.

6. I grew up in Yakima County. I am familiar with YILA’s operation in the county. In
the past, YILA operated trolleys that travel from Yakima to Selah, Washington. According to
information from Kershaw Sunnyside Ranches lawsuit against them, they still only run trolleys. The
trolleys do not travel on the track at issue in this case. I have never seen the trolleys on the track at
issue in this case. According to a Railroad Retirement Board decision, YILA is an excursion
railroad. (A true and correct copy of the decision is attached as exhibit 5. It can be found at
www.rrh.gov/blaw/bcd/ndt_covered employer.asp). YILA filed an exemption at the time it received
the property at issue in this case. (A true and correct copy of the exemption is attached as exhibit 6).

7. YILA is successor to Burlington Northern and Santa Fe Railway Company and its
related entities. The original right-of-way in this case was granted to the railroads by my
grandfather. (A true and correct copy of the October 5, 1905 deed from E.A. Kershaw to North
Yakima & Valley Railway Co. is in exhibit 2). The original right-of-way was conditioned on the
railroad maintaining the crossings. None of that has occurred since 1996. This action is thwarting

the implementation of the reversionary rights that I claim Kershaw Sunnyside Ranches has in the
Velikanje, Moore & Shore, P.S.
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property at issue in this case. I would like to finally have someone put an end to this matter after

eleven years of nonuse of this track.

I declare under the penalty of perjury under the laws of the United States of
America that the foregoing is true and correct.

Sgnedat_Vashina, ubh _on_ 9/S/0E [

(City and State) //]‘ _
oy

ROBERT C. KERSMW
Velikanje, Moore & Shore, P.S.
DECLARATION OF ROBERT C. KERSHAW attorneysat law
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CERTIFICATE OF SERVICE

By my signature below, I certify service on September 5, 2006, by U.S. Mail,
postage pre-paid first class, of the foregoing upon the following counsel of record:

Charles Montange
Attorney at Law

426 NW 162nd Street
Seattle, WA 98177

Paul Edmondson, Esq. (YILA)
313 North Third Street
Yakima, WA 98901

Raymond L. Paolella

City Attorney

City of Yakima

200 South Third St.
Yakima, WA 98901-2830

Lawrence E. Martin, Esq.
Halverson & Applegate, P.S.
1433 Lakeside Court, Suite 100
Yakima, WA 98907-2715

Terry Austin, Esq.

Chief Civil Deputy Pros. Atty.
Yakima County Courthouse

128 North 2nd Street, Room 211
Yakima, WA 98901

Deborah A. Girard
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF YAKIMA

KERSHAW SUNNYSIDE RANCHES, INC, a )
Washington Corporation ) v
) No. 00-2-01550-9
Plaintiffs, )
) FIRST AMENDED
V. ) COMPLAINT
) COMPLAINT FOR
YAKIMA INTERURBAN LINES ) QUIET TITLE,
ASSOCIATION, a Washington Nonprofit ) DAMAGES AND
Corporation, LEVEL 3 COMMUNICATIONS, ) PERMANENT
LLC, a Delaware Limited Liability Company, ) INJUNCTION
BNSF ACQUISITION, INC., a Delaware )
Corporation, THE BURLINGTON )
NORTHERN AND SANTA FE RAILWAY )
COMPANY, a Delaware Company, and )
STATE OF WASHINGTON )
)
)
)

Defendants.

Kershaw Sunnyside Ranches, Inc. alleges:

1.0 Kershaw Sunnyside Ranches, Inc. is a Washington Corporation that resides
and does business in Yakima County Washington. Kershaw Sunnyside Ranches is

the Real Estate Contract Vendee of the property legally described as follows:

First Amended Complaint for Quiet Title 1
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That certain strip of land seventy five feet wide across the East ¥2 of the
Southwest 1/4 and the Southwest 1/4 of the Southeast 1/4 of Section 24,
Township 14 North Range 17 E.-W.M. and also the Northwest 1/4 of the
Northeast 1/4 of Section 25 Township 14 North Range 17 E.W.M., being a
strip of land 75 feet in width, 37 ¥ feet on each side of the center line of
the North Yakima Valley Railway Company as located and staked about
across said premises, on October 4, 1905, together with any and all
additional widths that may be necessary to catch the slopes of the cuts and
fills of the roadbed of said railroad; also across the Southwest 1/4 of the
Northwest 1/4 of said Section 24.

Situated in Yakima County, Washington. (Hereinafter referred to as “the
property”, or “the property described in paragraph 1.0").

- 2.0 Ronald Kershaw and Betty A. Kershaw are the vendors of the property

described in paragraph 1.0. They have assigned the rights to this action to
Kershaw Sunnyside Ranches. Ronald and Betty Kershaw received the property
described in paragraph 1.0 from Edward A. Kershaw, Ronald’s father. Edward A.
Kershaw received the property described in paragraph 1.0 from his father in fee

simple, without a railroad right-of-way.

3.0 The Yakima Interurban Lines Association is a nonprofit Washington
Corporation that did business in Yakima, Washington and has a record interest in
the property. Level 3 Communications, LLC, is a Delaware Limited Liability
Company that does business in the state of Washington. BNSF Acquisition, Inc.,
is a Delaware Corporation that does business in the state of Washington and has a
record interest in the property. The Burlington Northern and Santa Fe Railway
Company is a Delaware Corporation that does business in the state of Washington
and has a record interest in the property. The state of Washington may have an

interest in the property described in paragraph 1.0.

First Amended Complaint for Quiet Title 2
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4.0 On October 3, 1905, Edward A. Kershaw signed a contract for deed
granting the North Coast Railway the northern part of the property described in
1.0, “to be used as a right-of-way for, and for the construction of, its Railroad”.
The contract was for an eighty feet wide strip. Either BNSF Acquisition or The
Burlington Northern Santa Fe Railway Company is the North Coast Railway’s

successor in interest.

5.0 October 5, 1905, a right-of-way deed was recorded that transferred to the
North Yakima & Valley Railway Company the right-of-way for the southern part
of the real property described in paragraph 1.0 from Edward A. Kershaw. The

- deed granted the Railway Company:

a strip of land seventy five feet wide, in, along, over and through [the
land described in paragraph 1] to be used by said party of the second
part as a right of way for a railway forever, together with the
perpetual right to construct, maintain and operate a railway or
railways over and across the same.

The deed was binding on successors and assigns “so long as a railway may be
maintained by it or them over and across said premises.” Either BNSF Acquisition
or The Burlington Northern Santa Fe Railway Company is the North Coast

Railway’s successor in interest.

6.0 On February 18, 1999, the Burlington Northern and Santa Fe Railway
Company signed a quit claim deed that granted the following property to the
Yakima Interurban Lines:

Grantor’s rights, title and interest, if any, in real estate and
improvements constituting Grantor’s rail corridor between milepost
2.97, near Fruitvale, Washington, and the western end of this rail
line corridor at or near Milepost 14.26, in or near Naches,

First Amended Complaint for Quiet Title 3
KTM/11070ce
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attorneys at law
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Washington, which real estate and improvements are situated in
Yakima County, Washington . . . .

The Deed was recorded on March 21, 2000. It excepted and reserved to the
Grantor:

all of the coal, oil, gas, casing-head gas and all ores and minerals of
every kind and nature, underlying the surface of the Premises,
together with access easements across any portion of the Premises to
explore . . remove and market, any and all such products in any
manner . . . .

The Deed also reserved to the Grantor the exclusive right to a “permanent

easement for construction, reconstruction, maintenance, use and/or operation of

- -one or more longitudinal pipelines for . . . fiber optic communication lines, . . ..

The deed covered the land described in paragraph 1.0. Contrary to the Deed,

Kershaw Ranches retains the subsurface estate occupied by the fiberoptic line.

7.0 On February 18, 1999, BNSF Acquisition signed a quit claim deed that
granted the following property to the Yakima Interurban Lines:

Grantor’s rights, title and interest, if any in real estate and
improvements constituting Grantor’s rail corridor between Milepost
2.97, near Fruitvale, Washington, and the western end of this rail
line corridor at or near Milepost 14.26, . . . situated in Yakima
County, Washington . . . .

The Deed was recorded on March 21, 2000. It excepted and reserved to the
Grantor:

all of the coal oil, gas, casing-head gas and all ores and minerals of
every kind and nature, underlying the surface of the Premises,
together with access easements across any kind and nature,

First Amended Complaint for Quiet Title 4
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underlying the surface of the Premises, together with access easements
across any portion of the Premises to explore . . . remove and market, and
all such products in any manner. . ..
The Deed also reserved to the Grantor the exclusive right to a “permanent
easement for construction, reconstruction, maintenance, use and/or operation of
one or more longitudinal pipelines for . . . fiber optic communication lines, . . ..”
The deed covered the land described in paragraph 1.0. Contrary to the Deed,

Kershaw Ranches retains the subsurface estate occupied by the fiberoptic line.

8.0 The Yakima Interurban Lines recently operated a railway in Yakima

County. The Yakima Interurban Lines has attempted to repair or improve the lines

atissue in this case with the assistance of the State of Washington. The State of

Washington has a lien on the property as recorded in a Memorandum of
Agreement, filed February 28, 2000. Yakima Interurban Lines and its
predecessors abandoned the railway that was reserved in the October 3, 1905,
contract for deed and the October 5, 1905, right-of-way deed. Yakima Interurban
Lines is currently not operating a railway in the right-of-way and has no ability to

do so.

9.0 Yakima Interurban Lines’ employees and/or agents intentionally damaged
Kershaw Sunnyside Ranches’ irrigation equipment on Kershaw Sunnyside

Ranches’ real property.

10.0 Level 3 is a Washington telecommunications company operating under

authority of the Washington Utilities and Transportation Commission.

First Amended Complaint for Quiet Title 5
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Quiet Title

11.0 Kershaw Sunnyside Ranches is the owner in fee simple of the land
occupied by the fiberoptic cable. It has superior legal title to the title of all of the
defendants. Level 3 Communications has no right to the subsurface estate
occupied by its fiberoptic cable. Accordingly, Kershaw Sunnyside Ranches
requests that the court grant an order quieting title in it for the property described

in paragraph 1.0.

12.0  Yakima Interurban Lines and/or its predecessors in interest abandoned the
right-of-way for a railway that Robert A. Kershaw granted to the North Yakima &
Valley Railway Company on October 5, 1905, and that was contracted to North
Coast Railway on October 2, 1905. Kershaw Sunnyside Ranches holds a
revisionary interest to that land. Accordingly, it requests an order quieting title in

the land covered by the right-of-way granted in the deed and the contract.

13.0 Level 3 Communications is a utility operating under the authority of laws of

the state of Washington.
Trespass

14.0 Level 3 Communications’ agents and/or employees intentionally entered
and installed fiberoptic cables on the Kershaw Sunnyside Ranches Property
without permission or right. This was within the scope of their employment for
Level 3 Communications. As a result of the trespass, Kershaw Sunnyside Ranches

has suffered damages for which Level 3 is liable.

First Amended Complaint for Quiet Title 6
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14.1 Yakima Interurban Lines’ agents and/or employees intentionally entered
Kershaw Sunnyside Ranches property without permission or right to work on
railway track. This was within the scope of their employment for Yakima
Interurban Lines. As a result of the trespass, Kershaw Sunnyside Ranches has

suffered damages for which Yakima Interurban Lines is liable.
Injunction

15.0 Level 3 Communications’s fiberoptic line is continuing to occupy Kershaw
Sunnyside Ranches’s real property. Kershaw Sunnyside Ranches requests that the
court enter an order pursuant to RCW 7.40.020 that restrains the future entry or

use of the land, regardless of the presence of the cable.

15.1 Kershaw Sunnyside Ranches seeks a permanent injunction that prevents
the continued occupancy of its land by the fiberoptic cable that Level 3
Communications or any agents or employees of Yakima Interurban Lines laid and

preventing them from entering Kershaw Sunnyside Ranches’ real property.
Conversion

16.0 The Yakima Interurban Lines’ Agents and/or employees who have repaired
the railway track for Yakima Interurban Lines ran over and damaged irrigation
equipment that Kershaw Sunnyside Ranches owned. Kershaw Sunnyside Ranches

seeks damages for the destroyed equipment in an amount to be proven at the time

of trial.

First Amended Complaint for Quiet Title 7
KTM/11070ce

Velikanje, Moore & Shore, P.S.
attorneys at law
405 East Lincoin Ave.
P.O. Box 22550
Yakima, WA 98907
(509) 248-6030




© 00 N O O B W N =

W W WA RN NN DN N DNDNNDN @O @D = a3 el =

RCW 4.24.630

17.0 The Yakima Interurban Lines’ agents and/or employees entered Kershaw
Sunnyside Ranches’ real property and intentionally damaged their irrigation
equipment. As a result, Yakima Interurban Lines is liable for treble damages,

costs and fees under RCW 4.24.630 for damages to the property.

42 U.S.C. § 1983

18.0 Level 3 placed its fiber optic cable across Kershaw Sunnyside Ranches’
land without starting a condemnation proceeding. It also placed the cable in an
onerous location without giving Kershaw Sunnyside Ranches an opportunity for a

hearing on the issue.

19.0 Level 3 Communications was operating under color of state law when it
installed the fiber optic cable across the Kershaw Sunnyside Ranches’ property.
By installing the fiber optic cable it violated Kershaw Sunnnyside Ranches rights
under the 5™ and 14" Amendments to the Constitution of the United States by
taking the Kershaw Sunnyside Property without just compensation. As a result,

Kershaw Sunnyside Ranches has suffered damages.

20.0 Level 3 Communications’ action in installing the fiber optic cable was an
intentional or reckless disregard of Kershaw Sunnyside Ranches’ civil rights as
granted by the United States Constitution. As a result, the court should award

punitive damages.

First Amended Complaint for Quiet Title 8

KTM/11070ce
Velikanje, Moore & Shore, P.S.
attorneys at law
405 East Lincoln Ave.
P.O. Box 22550
Yakima, WA 98907
(500) 248-6030




O 0 N O O b WN -

WO W W NN NN N NN N NN @ = et S el el d
%ﬁgwl\b-ﬂo@m\lm(ﬂhwl\’—JO(OW\.IOUIJ)QJN—\O

Violation of RCW 80.04.440

21.0 Level 3 Communications is required to follow RCW 80.36.005- .901
because it is a telecommunications company. Additionally, Level 3

Communications is a public service company under RCW 80.04.010.

22.0 Level 3 was required by RCW 80.36.010 and Article 1 § 16 of the
Washington State Constitution to acquire any Kershaw Sunnyside Ranches land
that it needed by eminent domain. RCW 80.36.020 also limited Level 3's rights to
acquisition to “so much land as may be actually necessary for its
telecommunications line . . . .” Level 3 violated these provisions by locating its
cable across the Kershaw Sunnyside Ranches property without instituting an
eminent domain proceeding and by not following the procedure in RCW 8.20.010-
.180. Additionally, it violated these provisions, RCW 8.20.010 and RCW
8.25.010-.280. by placing the cable through the middle of the Kershaw Sunnyside
Ranches facility. As a result, Level 3 Communications is liable for damages,
including attorney’s fees and costs under RCW 80.04.440 by failing to follow
RCW 80.36.010, RCW 80.36.020 and Article 1 § 16 of the Washington State

Constitution.
WHEREFORE, Kershaw Sunnyside Ranches prays for relief as follow:
1. For an Order Quieting Title in favor of Kershaw Sunnyside Ranches as to the

land described in paragraph 1, as allowed by RCW 7.28.010, and allowing the

removal of the fiberoptic cable;
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2. For damages against Level 3 Communications and Yakima Interurban Lines

for trespass and against Yakima Interurban Lines for conversion;
3. For an Order granting a permanent injunction against the continued use or

occupation of the Kershaw Sunnyside Ranches property by Level 3

Communications and by Yakima Interurban Lines;

4. For compensatory damages and punitive damages for violation of 42 U.S.C. §
1983;

5. For attorney’s fees and costs under 42 U.S.C. § 1988(b) and (c);

6. For damages, including costs and attorney’s fees under RCW 80.04.440;
7.  For costs and attorney’s fees against the Defendants as allowed by
Washington Law, including costs and fees against Yakima Interurban Lines for
violation of RCW 4.24.630;

8. For such other and further relief as the court may deem just and equitable.

DATED this day of September, 2001.

VELIKANIJE, MOORE & SHORE, P.S.
Attorneys for Plaintiffs

By:

Kevan T. Montoya
WSBA No. 19212
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torneys for the plaintiHs/defendants by mall, postage ; : ‘
. prepald, e~by-attornays-messenger-oenvice, I certify ﬁ &
_umder penalty of perjury under the laws of the State of v & 4 ¢ :

X

CERTIFIC/  OF TRANSMITTAL
I hereby certify that w . sent a copy of this to the-at-

Washington that the foregolng Is true and correot
Yakima, WA 2- % - 2 O\
ate-
C [ d.-\ Srué e

FEB o 2001 >
A i et YARIMA COUNIY LR

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF YAKIMA

KERSHAW SUNNYSIDE RANCHES, INC, a
Washington Corporation
Plaintiffs, No. 00-2-01550-9
V. DECLARATION OF
ROBERT KERSHAW
IN SUPPORT OF
YAKIMA INTERURBAN LINES MOTION FOR PARTIAL
ASSOCIATION, a Washington Nonprofit SUMMARY JUDGMENT

Corporation, LEVEL 3 COMMUNICATIONS,
LLC, a Delaware Limited Liability Company,
BNSF ACQUISITION, INC,, a Delaware
Corporation, THE BURLINGTON NORTHERN
AND SANTA FE RAILWAY COMPANY, a
Delaware Company, and STATE OF
WASHINGTON

Defendants.

LR NI W A W W g MV " T g N g i g

1.0 Tam the president of Kershaw Sunnyside Ranches, Inc. (Kershaw Sunnyside Ranches).

I make this declaration upon knowledge of facts to which I am competent to testify and would
testify at trial.

2.0  Kershaw Sunnyside Ranches is currently the purchaser by real estate contract of the
land legally described as exhibit A to the real estate contract, dated November 25 , 1986, and
filed under Yakima County Auditor number 1198 1831. (A complete and accurate copy of

Declaration of Robert Kershaw 1
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Velikanje, Moore & Shore, P.S.
attorneys at law
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the real estate contract is attached as exhibit A, and hereinafter, referred to as “the property at

issue”.).

3.0 1am 62 years old. Ronald Kershaw, my father, owned the property that is at issue from
approximately 1960 to 1986. On January 20, 1960, Ora Kershaw, my grandmother, quit
claimed her interest to my father. Since 1938, I have lived next to the property at issue or
worked at an office on it. Kershaw Sunnyside Ranches is operating as the assignee for
Ronald and Betty Kershaw in this case of their vendors’ interest under the real estate contract
that is attached as exhibit A. Before my mother and father owned it, Edward A. Kershaw and
Ora A. Kershaw, my paternal grandparents, owned the property.

40 Kershaw Sunnyside Ranches is a continuation of the business that my great-grandfather
Robert Kershaw started in approximately 1887. Raobert received the property from James
Gleed. (A copy of the Warranty Deed is attached as exhibit B.). The warranty deed does not
have any right-of way reserved for the railroad. Mr. Gleed received the property from Patrick
Carey. A copy of the Warranty Deed from Mr. Carey to Mr. Gleed is attached as exhibit C.
Ron Kershaw, my father, ran the business until approximately 1970. Ihave run Kershaw
Sunnyside Ranches since 1963. My father and I incorporated it that year. My brother
Edward and I consolidated the operations of my father’s and my business with Edward’s and
my father’s other business, Kershaw Fruit and Cold Storage, in 1970. Since then, we have

run Kershaw Sunnyside Ranches.

5.0 Inmy capacity as president of Kershaw Surmyside Ranches, I have overseen all aspects
of its operations. I maintain the real property documents for Kershaw Sunnyside Ranches in
a file at my office. I am the custodian for the documents. Ireceived the documents from my

father related to ownership of the property at issue.

Declaration of Robert Kershaw 2
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6.0  Attached as exhibit D is a copy of a Contract for Deed given by Edward A. Kershaw
and Ora Kershaw to the North Coast Railway, dated October 2, 1905. Attached as exhibit E
is a copy of a right-of-way deed from E.A. (Edward) and Ora Kershaw, to the North Yakima
Railway Company, dated October 4, 1905. The railroad subsequently located a railroad in

the right of way. (A copy of a map showing the location of the railroad is attached as exhibit
F).

7.0  Ihave thoroughly searched the records of Kershaw Sunnyside Ranches and the records
from my parents and grandparents related to the property. I have not found any deeds or
other documents in favor of any railroad or other company granting rights to the property at

issue, except as indicated in exhibits D and E.

8.0 Isaw the location in which the fiberoptic cable was laid on Kershaw Sunnyside’s
property. The cable was laid at a depth of 48 inches. It was placed within 30 feet of the
center of the railroad right of way on the north of the railroad line on part of our property and
on the south of the rail line at the east end of our property.

I declare under penalty of perjury under the laws of the state of Washington that the
foregoing is true and correct.

Signed at Varipan ;W
(City and State)

Declaration of Robert Kershaw 3
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EXHIBIT A
Date of Real Estate Contract: November %9, 1986.

§§llers: RONALD XKERSHAW and BETTY A. KERSHAW,
husband and wife

Purchaser: KERSHAW SUNNYSIDE RANCHES, INC.,
a Washington corporation

LEGAL DESCRIPTION OF PROPERTY:

Situate in Yakima County, State of Washington

That portinn ©f the Southeast guarter of the Southwest
quarter lying Easterly of the Easterly right of way line of
the Northern Pacific Rallway; :

EXCEPT 30 [eet for road along the Gleecd Canalj

AND

That part of the Scuthwest guurter of the fouvtheaslt quarter
lying Bouth and Womt of the followiny described lina:
Reginning 24 feet North of the Southeast covner of tuace
Southwest quarter of the Southeast quartoer; thunce Narth
64230 West-- 735  [octt -thence North -30°20 -West- -1 91 - Fual;
thonce North 19°10' West 283 feet: thence North 14°35' East
595.5 Feet to a point on the North line of the Southwest
quarter ol the Southeast quarter;
EXCEDPT right of way of the Northern Pacific Railway; all in
Section 24, Township 14 North, Range 17, E.W.M.,

AND

That part of the Northwest guarter of the Northeast guarter
of Section 25, Township 14 North, Range 17, E.W.M., lyiny
North of the Northern Pacific Railway right of way:
EXCEPT beginning on the Northerly right of way line of the
Northern Pacific Rallway 430 feet Wosterly measured along
said right of way from the East line of the MNorthwest
quarter of the Northeast quarter; thence Southeasterly along
said right of way to the East line of the Northwest quarter
of the Northeast guarter; thence North to the Naches Union
canal; thence Westerly along said canal 540 feet to the
Erickson Ditch; thence Southeasterly 600 feet along said
ditch to point of beginning.

IR
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SUBJECT mo rights reserve
rallroagd deeds; buildin

20ning regulationgs; utility easements of record;
rights of Way or easementg shown on the Plat or vigible by
inspection; reserved oil i and
future adjudicatior
priate feder

OTHER TERMS AND CONDITIONS:
=71 CONDITIONS

24. PERSONAL GUARANTY ; Robert . Kershaw ang -Karen
Xershaw, husbang and wife, ang Edward p Kershaw ang Mary
Ann Kershaw, husband ang wife, all of wiom are principal
shareholdcrs of Purchager Corporation, do hureby join asg
signatory to thisg Contract for the purpoie of evidencinq
their Unconditional ang joint ang uever.| guaranty of the
Payment anqg Performance of the Purchaser'y ebligations with
fespect to thig Real rstood that

for the

‘that by

ho way binding

separate Property with respect to the Juaranty
obligationsg 85 created in thig Paragraph 24,

25, SUBSTITUTE COLIATERAL : Purchuser reserves the
right to request to haye delivered to it the deed ag
pProvided for bParagraph s, subject te Purchaser or
Guarantorg Providing " te Sellers substitute comparablae

ecurity Securing the then obligation owing ag

‘are unable to
then in sueh
upon request by any party, t will be sub-
nitted to arbitratidn, to cordance with
the laws of the State of W decision of the
arbitration shall be bindin ¢ with respect
to Substitute collateral, ble to agree
upon one arbitrator, one arbitra-
tor shall be however,
pParties are up
. trator, then
and the two
arbitrator,

EXHIBIT A - 3
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tors shall be binding upon the parties. ALl costs of
arbitration shall be borne equally by the Purchaser and
sellers; provided, however, each shall be responsible for
paying the costs O fees incurred for the arbitrator
selected by that party in the event there are multiple
arbitrators involved {n the arbitration process as contem-
plated in this paragraph 25.

1t is understood that in the evenl there is substituted
collateral, the provisions of this pa:ag:aph 25 shall be
carried forward with respect to the new collateral documents
so that thuore ghall continually be o right of substituted
colluteral on the part ol Purchasur. :

26. DEED: 1In addition to the provisions of pavographs
15 and 25, relating to the delivery of o deed to the propuer-
ty, it ls speciflcally understood that by virtuw of a scpa-
rate agreement executed on  even datu herewith, upon the
death of the survivor of the sellers, 8 deoed to the propelrty

-ghall be delivered to purchaser. It is further understood

that upon the execution of this Contract, gellers have
executed a Statutory Wurranty Ful fillment pead to the said
property and have delivered the same, in escrow, tno the law
offices of velikanje, Moore & Shore, Inc., P.S., the same Lo
be held in accordance with the teouvms of this Contract and
delivered to purchaser only upon the cvunts as contemplatued
by this Contract. In the event thu attorneys are unable bto
determine whether or not the deed should be deliverud, the
attorneys shall have the right to seck & declaratory Judy-~
ment ©Or otherwise tender the deed to & court having compe-
tent jurisdiction for +the purpose of determining the
respective rights of all parties with respect to the title
and deed to the properties.

27. PRIOR AGREEMENTS All prior agreements with
respect to the subject property. including leases
options, by and between the parties hereto or their af

_ates shall be considered as catomatically terw

the date of the evecution ef chis Contract.

)
Sellers' Initials - purchaser's Initials

A A
1\ v
Yh&‘ﬁfh%%JHTf ] Guarantors' lnitials ééféﬁ

7)/& FILED BY . e
ec‘éﬁé ' P

BETT‘E.LﬁGHhH
AUDITOR
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) CONTRACT 'POR DEED.

".111‘5 AGRFEMENT, Made and entered into this 2nd day of october, 190% . ba~

]

A
-

: mreen *‘Award A. Kershaw o:d Ore A. Kershaw, his *'n'lte, parties of the first part, and
;h Noivm COAST RAILVWAY, & sorporation organized end existing ynder the lsws of the

‘tnta ut Washington, party of tha Becond parti

Aakr e .. -

I‘JNBSSETH, That ssid first partiss, in conzideru.tim of swonty five dollsrs
3325 0;1) to them in hand paid by second partys tne reseipt vheroot 48 hereby .ssimow-

ds'edj and of other valusble eonsiderations, including thl penefits which will re~

nult. tc: f£irst psrties from the eonstruation of the rcurond hereinsfier referred to,

\ ava e»q;',-reod, and by these presents do BEres, to tz-nufar mmu ssdd second
i-s.rty, 448 suacessors or assigns, & strip of lsnd se W—P"‘ :p&rtiml&rlv

lourthad to ba uued ws s right-of-wey for, sné for the c@m,.nt, Ats Redlrosd

& W b v

* hrougl,, over sad asross the following deseribed lsnds in Yakime Comty, Washington,
L:-'u.. het part of the Southwest guarter of the Northwest guarker of, S&tw tweanty

e PR P e e ORERNL: AT WL AP

'!'aur (,4), mownship fourtesn (14) North, ReNgs - ‘seventeen (L7} Enst of the
iwnnnn; e Ueridisn, lying esst of the wain shormel of she- mﬁ.nr. Said stelp -
ot 1-m1 to be eighty (80) feet in width, being forty (40) feet dm. .un side of the

,":mor inna of the propossd railrosd of said compeny, 88 the u- d-ll haruﬁor be

e T
P S

7’»W'."1'.w"'

,oeswq, sarveyed and na.ud out nercss ssid prexises by aooal‘l party, its :.pntn end .

mzlnaqu. together with any ond sl sdditiona-l widths whish w e nuuuﬂ in the

k:onnrueﬂ.cn of asid railroad to catod the slopas of the outs and mas nt tbo ‘rond~

T

ped tiu‘reof ; and

SR T R

RSN

Bc‘id first parties further egree that they will, upcn demand and vpon the son-

e

-

scro:-s' said premises,

;; glatiplv of necesssry surveys snd dsfinete 1ocation of peid rdlrod" st mmﬂm

'E %o!‘ t.he‘ further consideration hereinafter spanl!‘iod, snd as m .tthé iiﬁfﬂc—

'; jraon :o: ary port of sid railrosd hes besn ecnuensed, exsoute snd asliver sa second
' !paﬂ}', 1t~1 sugcersors or agsigns, s good and zumoim fleed of au\vqmlé for said
{ | {strip be 1end, frse and glear of incunmbrenses: und sontsining the nm covenants
} 'of we.r“nty. ené, in the meentime, said second party, its susoessors Or sssigns, shall
i E | shava tie right to enter and compl.ete 1Ls surveys and counstrust ite-sald reilrosd

. i .

1 N

e ———

I‘:‘ 15 .NDERITCOD ;D AGREED, bevwsen the parties hereto, that, mﬁm the con-~

atruct ‘ion of som: portiun of seid dnseribed rallrcad shall bhave been commensed within

six ..ns\t!\s fron ‘his deiw, LLiB contriet shall - begcme null ‘snd void, a}ni ell ri@z’u\

.



J R

Provided, sesond party shall within s ressonsble tima make & sUrvey and definitely
loaate its aaid ?m:oad over and across said qnlcribod premises and first parties
will, upon sach sarvey.and definite loeation being made as sforesaid if requested by
second party, exnuute'n new sont=set similiar in terms and zonditions to this one, ;IGBPt
saild deseribad right of n.y aha.u e daf—initaly desaribed as s0 losated nml asts'bl_ilhed
vy second party; ‘Provided, Alao, that second party shm piy to first psrtles, their
neirs or sssigna, the further sum of three Inndred seventy five dollnr- (f315 00) cast,
upon the exemt:lon of deed ror said risht of way; Pruvidad, first pu-un sghsll have the

right to conxtmnt [ 3 dit.ch seross said right of -1'. sone pos.nt %o be selectsd by thel,

end seid rsil.rosd ahnll be s0 connmctnd as not to interfere with the use of the se¥s
for earrying water for 1rrign.i.on purpons. )

IN WITNESS WHEREOF, sald first perties have Lereanto set their hands and sesls,
the day snd yosr first obcrv&ulttm. ] ’
Witndases: I l.Eﬂ-urd A.'K.rihsq”‘

Jemes 0. Cull o Ors A. Xershaw

STATE OF WASHINGZTO¥, )
County of Yakima. ) ) ) L
I, J. O. cull, & nctery public in and for saild county and state, dn horeby urury
that, on this 2nd day of Ostober, 1905, before me personally appensd Edward A. xn:shtw
and Ors A. Kershaw, his wife, to me known to be the individuals named 1n nnd im o

scuted the forsgoing instrument and they seknowiedged to me that they si.gud and nulad

_the sexe freely and voluntarily, for the uses snd purposes therein mentioned.

WI?HESS my hand and officisl Seal, the day snd yeer in this sartificaste above
written.
J. 0. Cull,

Fotary Public in and for the State of
Waehington, realding at liorth fekima, Wash,
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i any pa.rt thereof, except a8 to ta.xes for the yea.r 1904,

‘a.nd purposes therein mentionad.

assigns ﬁoi-ever; and the title to'the';foregaing describg
of, they bind themselves end their heirs and l‘agal repr
and defend unto the ssid L..D. S. Petton, end to nis he

santatives a.gsmst the lawrfnl cled,ms or a].'l. persons clafl

WITHESS their ha.nds this 28th dey of Septem‘bar
;'xecuted :\.n presenea of ' !
. :Dhoma.s B. Haggina . ) . E

N

d premises s.nd. every.par'b there—
aan'b.n.tivea to forever v»;arre.nt
rs, assigns tmd legel repre-
ming or 0 .cleim thé seme, or
end. sul_:aequen‘l‘: ‘years. A

1905.

werd Waitson

11ie B. Vhitson

Edward

STATE OF WASHINGTON, )
1 ss.

County or Spokane. )

s

on this 28th dey of September, 1905, perzsnmﬂl*

Wnitson her Attorney in fact.

sppesrsd befors mé, the under-

signed., B Notnry Publiu in end for said county snd atat

be the iden.tica.l person desoribed in and vrho executed tR

who. acknowladgad to Te that he erecutad the seme.freely
‘I further cartify thst
ledged to me tha.t he executsd the said :Lnﬁt.rument as th
Whi‘bson, his vrife, -and asg her act -and deed fresly smd v
therein mentioned, '

IN WITNF‘SS WEEREDF, I ha.ve heraunto aubscri‘bed

Notary Publj
Ve shington,

6'8°0°6°070°6°6°0°0°0°0°G°0°0"0

,.'ngérd Vhitson, known to me to

-% fore,éoing instrument and |

end volunterily for the uses

lthe ‘said Edward Whitson aclnow- .
r

Attorney in Fact of Nellie B.

Nuntarily for.the uses end purposss

rny fle.me and affixed my molorisl .

- geal the day. snd yea.r in this cartifica.ta first above whitten,

Thumné B. 'HegginsA

+

Lc in and for the State of
reaiding a8t Spoke.ne, in said stete, !
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.tha NORTH YN\]ZM e VAL...'FY R.AILWAY COLSI’A.HY, n corporatio

'undar the 1n\rs of tha St.a'be of vioshineton, end having 1

in the City of Hnr.t._l_l Yakioe; CountJ of Yu.}.w_r.m‘, .Jtate of)
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T OF WAY DEED.
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C0MB, Coﬁn@y Auditor.
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. WITNESSETH: 'Thet vhercas the -said parties of the first psrt sre the owners of

cer'bn.in ranl proﬁer‘by situate in said County :ef Yhlime, Stote aforessid; and the said

party of the second pa.rt. is ebcut to construct aipailway over a portion of said pre-~

hmeermae Sea, oo

mises, ’t.he property of sa.id pe.rties of the first [part;
AND WHEREAS, se.id parties of 'bhe £irst [part wish to grant seid riilway company, ]

its suecessors or nesigns, a right of way over & ]Lortion of said premises for said railway

a.nd nlso t.he right to gnd of" constructing s#ail r and operating the same through snd

over ‘sald premises forever.

B

Now THEREFGRE, o AL MEN BY THESE PRESENTS, That we, the said E. A. Kershev
and Ora A. _Kerehaw husbend end wife, the perties pf the first part, for end in consider~
ation of the sum of one thousend k oo Dollars, lejful meney 6f the United Statas, to

him in hand paid by the se.id party of the second art snd other good and valusble con-
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eideretions including the covenant.s of saccnd par y,hereinefter contained receipt whereof
- is her_eby acknowledged, do hereby give, grant, sell, ‘con'firm and convey to the seid
paa;ty'-_ of the second pn.r't,a the Nozim YAKTMA & V!_xLL,!Y RA;LWAY COMPANY, & Oorporation, its’
.suuceeeb:.ys “or. a.'esigr;s,*g. strip of land seventy fi¥e feet wide, in, slong, ‘over end through
the hereinarte;;- dasc:-b.ibe'a ln.nd in Yalkima County, He.ehi‘.ngton, the property of sald part__
6&’5“"T3ﬂ(3f o /? of the Pirst pe.rt, to ba used. by said party of thi séeond part, esf‘e right of we.y\for a
h J ra.ilwe.y forever, togather wi‘bh the perpatual ri J}t to construct, mainte.jn and operats
& ra.ilwa.y or re-ilwaya over a.nd ecroae "the ee.me.. aid strip of land 'being .a certsin

s

strip of land - seventy five feet vide scross the El2 of S.W. 4 and the S. W.4 of S.E.4

RIS

- of Sec. 24 tVIp. 14 N. R. 17 BE. W. M. also. the N.V 4 of, 'bhe W.E. 4 of Sec. 25 twp., 14

. .

" m. ‘R..17 E. WM. beding e st_rip. of land eeventy fiYie (75) faet :Ln width 37 1/2 feat on

'each-lejide'cf thel ceﬁ‘ter 1iﬁe of the railroad of s id company as the seme. now is loce;ped
o

e.nd staked out’ eeross, seid premiees, togethar w-ith any and all e.clditiunel widthe THdY- L “i

?L

may be necesse.ry to eateh the elcpes of the eut.s snd f£ille of the roadbed bf said
railroe.d' also acroas the sou‘bhwest qua.rt.er ¢f the northwest quarter of eeid eeetion et

ERN

twanty four (24), sub.ject however, t.o a right—ot-wlna.y eighty feet in width heretefora
gra.nted by first par‘biaa herato to the North COeah Reilway, & corpnr_e.t.ior}, under con-
tract: baa.r.‘mg de.te Oc‘aober 2, 1905, snd filad for record :Ln'the. office of tha'Aurlitor
of -Yakime COunty, We.shington, on Qetobver 3, 1905, a2 8 25 o'clock A. M. said right—of—my

. to be here&fter auz'veyed. and loce.'bed over and acx oss said tra.ct as provided. in se.id
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’ oontraut, and sub:)ect to nll the rights of se.id Hokth Coast Railway, a Corporstiom, under

said contract, provided, eecond party hereto shalll not be entitled to the possession

of eny po:{tiori of said abov‘e'descnbed right-—of— r over sny portion of said losb -
‘desoribed 'trect, un'oil said right—nf—way to the XNbrth Coast Railwsy shall heve been
surveyed a:ml de‘bermined B8 provided in tha contredt therefore above raferrsd to end then

only 4o tha purtion of it.s e‘bove described right df wey falling outside of the 1imits
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of .the right of way- of se.i;l NorthACoe.st Ra.ilvre.y ag| the same shall hersafter be dster-

_mined and fixed.
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.T0.HAVE AND TO: Hom the said ri@ﬂ; ot wl[,. strip of land, easements, privi~

. 1sges ond appurtenmces %0 At ths ‘seid. North Yokilme & Valley Reilwsy Compeny, :Lts



"saco,nd pa.rty, its sucecessors .or a.ss:\.gns.

_right of woy,

.

sucueésors or a.ésigns, fbi;'ever, 'prowided, it ié.»uz\cier51

ood snd agreed thet second party

its successors or assigns,’ ahall at its oT their own proper cost and expense, pro-
¢ q—— .

vide and mu.intain over and across said ra.ilroa.d and right of way four suitable and

a.nd other ordina.ry ra.rm mncm_nery, .'u:\ pa.ssing to and’ f:
aepa.rated by sa.id re.ilroad and right—of—wa.y with proper

shall ‘be en open crossing, provided with proper catile

. convenient crossings of sufficient wicl‘hh to permit the use thersof of wagons, hay rakes

om the portions of said premises
approaches and ons'_.of which

guards, and the others me.y ba

provided -vith "'convenian‘hi snd guitevle getes; which shall be. provided and ma.inta.:ined by

‘The points sb

vhich seid crcssings shall Do

provided and mainte,ined 't.o be deaigna.ted by first parti
sa.id ra.ilroad, a-lso, 11'. is undaz'stood and sgreed, that
assigns shsll eract n.nd maintain a good ‘and 1s.wful fenc
wey ovar a.nd across said described premises, slso 'bha,'b
cost and expense provide suitable. meana end wa.ya for co

ss.id right or wey shd undar its said railroa.d, any emd

'-‘proper irrigation’ of sa.id premises, and of all irrigs.ti

at the sems rela.tiva locaticn as Bt pras

'i‘as mein line . of ra.ilroa.d, to ba looated at s point fo

vstmct:mg, sn.id railroed for the use of rirat pnr‘aies,

loading produca upan ca.rs upon sa.id pramises, the necas

,donated and - gradad by - first pa.rties.
\__._..._

.. Iuis uhd%i-stood a.nd a.greed that the afuresaid
CL S 4: e

‘purt of second pa.rty sha.'l.l run with said granted right

es at tims of construction of
econd party, its fuccessors or
s on each side of its right of
second party shell; at i‘hs ovm
1duct.ing nvar -and ecross its
E-ll wu.ter necessary for the

pri ditches now erossing s&ld

t and as the same can be usad

.a8 a.t pree.em:q provided, second party shall slso constrhict and main‘ba.:Ln a spur from ™

be designated. at time of con~
their helrs or assipns, in
aary land for .sedd spur to be

ovene.nts end agreements. on the

£ vey end be bdinding wupon

e
said company, a.nd its succassors a.nd aasigns, 80 long &

l

B rallwa,y may be maintained

by it or them, over and soross sald premises,

Executed tha Fourth dgy of October, 1905.

Vitness: = - . C CE

-Gs0. . S. Vance. t ' 0
STATE- OF WASHINGTON, + )" . ‘
.. .88, i
- County of Ya-ld.ma. )

. On this Fourth day of Octcner, 1905, befure me

public 1% &nd fcr said Cmmty of. Yakimu, duly commissio

appeu.red Edward A. Kershaw a.nd Dra A. Kershaw, husband

same persons described in end viho eyeout.ad the within i

to me tha.t *bhey executed the sume,

thera:.n mentionad, and as their free and vol\mtury uct

IN WITNESS WHER}'.OF, I ha.ve‘--hermmto set ny hend

the-dsy and ~ye_ai~ 4n this certificate Tirst sbove . writter

. vinnhin

freely u.nd voluntears

Hotery
\n'o_.LL\r"ton, resifing et lorth Yskine,

—d
Lo

(.‘rra.rd A, Xershaw

ra A, -Kershew.

the tmdersignad, s notary

ried and sworn, parsonally

eLd wife, ¥nown to me to be tha .
trument ond haevs eclmowledged
y snd for the uses and purposes

ahd. deed for sanid purposss.

and effixed my official seal

i Gec. S. Vence,
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SURFACE TRANSPORTATION BOARD
Adverse Abandonment Proceeding

AB Docket No. 600

YAKIMA INTERURBAN LINES ASSOCIATION - ADVERSE ABANDONMENT
in YAKIMA COUNTY, WASHINGTON

ADVERSE ABANDONMENT APPLICATION

a. General
1. Applicant: Kershaw Sunnyside Ranches, Inc. (“Kershaw™).
2. Kershaw is not a common carrier subject to 49 U.S.C. Subtitle IV, chapter
105.
3. Kershaw seeks abandonment by Yakima Interurban Lines Association

(YILA) of approximately 1 mile of the Naches Line, which consists of approximately
11.29 miles of rail line between milepost 2.97, at Fruitvale, WA, and milepost 14.26, at

Naches,‘ WA.

4. There is no system diagram map available for this carrier. Maps showing
the location of the rail line are attached as Exhibit B to the Declaration of Robert
Petition for Abandonment -1 Velikanje, Moore & Shore, P.S.

SW/14820ce P.O. Box 22550
Yakima, WA 98907



Kershaw.

5. None exists to our information and belief. YILA is a noncarrier. The line

at issue is the only line held by YILA.

-

6. Reasons for filing the application:

Kershaw requests that the Surface Transportation Board (Board) authorize the
abandonment of a portion of the Naches Line. The Naches line consists of approximately
11.29 miles of rail line between milepost 2.97, at Fruitvale, WA, and milepost 14.26, at
Naches, WA.

The rail line was acquired by YILA from Burlington Northern and Santa Fe
Railway (BNSF) in 1999 (Finance Docket No. 33719). Kershaw seeks abandonment
only of that portion of the line which crosses its property which is approximately one
mile. The line traverses United States Postal Service ZIP Code 98908.

The line occupies a railroad right-of-way that was granted in 1905 for railroad
purposes only. (Declaration of Robert Kershaw, Exhibit A). BNSF acquired the line in
1996. BNSF took the line out of service in 1997, due to poor track conditions. The line
has not been in service and has not had any local traffic on it for approximately seven
years. (Declaration of Robert Kershaw, Ex. C).

Shortly after obtaining the line YILA, received a $516,000 loan from the State of

Petition for Abandonment -2
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Washington in order to rehabilitate the line. (Declaration of Robert Kershaw, Exhibit H).
YILA mishandled the loan proceeds and what funds remained were not sufficient to
rehabilitate the line. YILA was unable to fulfill the terms of the loan agreement and
defaulted on the loan. Id.

An April 2001 study by Wilbur Smith Associates reflects a total estimated cost to
rehabilitate the line of $2,014,237. (Declaration of Robert Kershaw, Exhibit F). In
addition, according to YILA’s operation manager, Jerry Henderson, YILA is “well over a
million dollars in debt and has no way of ever paying that debt.” (Declaration of Robert
Kershaw, Exhibit C, p. 33, lines 1-2). YILA has no current plans or funds to rehabilitate
the line. There are currently $750,000 in liens against the line. (Declaration of Robert
Kershaw, Exhibit C, p. 30, lines 6-16). YILA offered to quit claim the line to the State in
exchange for forgiveness of the approximate $516,000 of debt. (Declaration of Robert
Kershaw, Exhibit C, p. 19, lines 13-18). The State refused. Id.

As of April 2001, YILA was liquidating its assets. (Declaration of Robert
Kershaw, Exhibit C, p. 7). YILA has been “negotiating” with Yakima County and the
City of Yakima regarding the line for at least two years. (Declaration of Robert Kershaw,
Exhibit C, p. 14). However, no one has initiated any action before the Board and no
agreements have been reached. To date, the line remains idle.

The Board will authorize abandonment of a rail line only if “the present or future

public convenience and necessity require or permit” abandonment. 49 U.S.C. §10903(d).

Petition for Abandonment -3
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The standard for an adverse abandonment is the same standard for abandonments under
49 U.S.C. § 10903. The Board balances the potential burden on shippers and
communities against the burden on the rail carrier from continued operation. The record
indicates that abandonment of the line 1s appropriate.

The continued operation of the line by YILA is not economically justified. There
has been no traffic on the line for approximately seven years. YILA lacks the resources
to repair and maintain its property and cannot cure the numerous defects to bring the line
up to Federal Railroad Administration (FRA) standards. Given the amount of liens and
the estimated costs of rehabilitating the line, the line is not a viable candidate for any
other carrier. (Declaration of Robert Kershaw, Exhibit G).

The burden on shippers and the community if the line were to be abandoned is
minimal. The line’s former shippers have used alternative transportation services for at
least seven years. There is also motor carrier service available via State Highway 12
which is adjacent to the line. Thus, abandonment will not have any material effect on
the movement of traffic because alternative transportation is available to and currently
used by the former shippers.

Abandonment of the line is also consistent with the public interest. Sufficient
traffic is not available to justify continued operation or further investment in the line.
Moreover, the line is in disrepair and is completely covered by vegetation in areas.

(Declaration of Robert Kershaw, Exhibit F, p.28. 9 17.2.1). The line has become a

Petition for Abandonment -4
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community eyesore, but also poses numerous hazards. (Declaration of Robert Kershaw,
Exhibits E and F). The unchecked growth of vegetation results in a fire hazard of the
track and surrounding properties and is a violation of Federal Railroad Administration
(FRA) regulations. See 49 C.F.R. § 213.37. In addition, the vegetation also promotes the
proliferation of noxious weeds and pests which is of particular concern in this largely
agricultural area and is a violation of Washington law. (Declaration of Robert Kershaw,
€ 12.) See RCW 17.04.010 et. seq.; Washington Administrative Code 16-750-020.

The Board has stated that “where no overriding public interest in continuing rail
service in interstate commerce exists, we will not allow our jurisdiction to shield a

railroad, or any party seeking relief before us, from the legitimate processes of state law.”

See Modern Handcraft, Inc.--Aban., 363 1.C.C. 969 (1981) (Modern Handcraft); Kansas

City Pub. Ser. Frgt. Operation--Exempt.--Aban.,7 .C.C.2d 216, 224-226 (1990); and

Chelsea Property Owners--Aban.--The Consol. R. Corp., 8 [.C.C. 773, 778 (1992), aff'd

sub nom. Consolidated Rail Corp. v. ICC, 29 F.3d 706 (D.C. Cir. 1994). There is no
overriding public interest in continuing service on this line. The line at issue has been in
legal limbo for several years. The State of Washington refused to accept it. (Declaration
of Robert Kershaw, Exhibit C, p. 19, lines 13-18). No other public or private entity has
shown any interest in assuming responsibility for the line. Kershaw seeks to bring the
line out of purgatory and put the land to beneficial use.

7. All correspondence should be sent to designated representative:

Petition for Abandonment -5
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Velikanje, Moore and Shore, P.S.
P.O. Box 22550

405 East Lincoln

Yakima, WA 98907

8. The line traverses United States Postal Service ZIP Code 98908.

b. Condition of properties

The line is in complete disrepair. ( See Declaration of Robert Kershaw, Exhibit, F
and 1) The line had been inoperable for several years when it was acquired by YILA
and YILA has made no significant progress in rehabilitating the line. Currently, the line
has numerous and substantial defects and large sections of track are missing. 1d.

Cahill Inc., completed a Track Report in April 2001. (Declaration of Robert
Kershaw, Exhibit F.) The inspection was limited by snow and the amount of vegetation
on the line. (Declaration of Robert Kershaw, Exhibit F, p.3). Nonetheless, the
inspector noted numerous and substantial repairs would be necessary “just to make the
line passable.” (Declaration of Robert Kershaw, Exhibit F, p.3 and Appendix A). The
inspector further stated that “[i]t can be said with certainty that the line has FRA Class 1
defects that are not listed in this report.” (Declaration of Robert Kershaw, Exhibit F, p.
3.) The total estimated cost to rehabilitate the line is $2,014,237. (Declaration of Robert

Kershaw, Exhibit F.)

Since the line has been out of service, vegetation on the line has been a constant
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problem. (Kershaw, q 12). Because the line runs through apple orchards, Kershaw
sprays the line with herbicides five to six times a year to reduce the prevalence of noxious
weeds and other pests detrimental to the apple crop. Id.  In the areas not sprayed with
herbicides on-a regular basis, the line is covered with thick woody vegetation. (Kershaw,
912, Ex. J).

In addition. the line is difficult and sometimes dangerous to Cross over. Portions
of the line on the Kershaw property are covered with rock and debris. (Declaration of
Robert Kershaw, ExhibitJ.) In other places, the rail bed has eroded so completely that
the ties are actually suspended by the rail. (Declaration of Robert Kershaw, Exhibit J.)
c. Service Provided

There has been no service on the line in the base year or in any year since 1997.
The lines are in disrepair and YILA has no funds with which to repair them. In addition,
even if the tracks were operable, YILA does not have an operable locomotive.
(Declaration of Robert Kershaw, Exhibit C, p.15, lines 10-22).

1. No trains have operated on the line during the base year.

N

No miles of track have been operated during the base year.

(Ve

No locomotive units have operated during the base year.

4. No tonnage or carloads of any commodity have moved on the line in the
base year.
5. There has been no overhead or bridge traffic during the base year.
Petition for Abandonment -7
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6. There have been no crews on the line during the base year.

7. No maintenance has been performed on the line during the base year.
8. There has been no change in train service on the line in the last two years.
9. BNSF took the line out of service in 1997 due to poor track conditions

resulting in decline in traffic.

d. Revenue and cost data.

1. Revenues and Costs for Base Year: Pursuant to its bylaws, YILA is a non-

profit organization. (Declaration of Robert Kershaw, Exhibit C, p. 21, lines 6-12).
There are no revenues attributable to the line for the base year. The avoidable costs to
YILA if the line is abandoned is unknown.

2. Revenues and Costs for Forecast Year: According to YILA’s operation

manager. Jerry Henderson, YILA is “well over a million dollars in debt and has no way
of ever paying that debt.” (Declaration of Robert Kershaw, Exhibit C, p. 33, lines 1-2).
YILA has no current plans or funds to rehabilitate the line. There are currently $750,000
in liens against the 1ine. (Declaration of Robert Kershaw, Exhibit C, p. 30, lines 6-16).
Therefore, there are no foreseeable future revenues, avoidable costs or reasonable returns

for the Forecast year.

3. The estimated subsidy payment for the Base year, if any, is unknown.
e. Rural and community impact

1. There are no stations on the line. Based on the United States 2000 census
Petition for Abandonment -8
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information, the population of Yakima County is 222,581.

2. The line has been out of service since 1997. There are no significant users
as defined by 49 C.F.R. § 1552.2(1).

3. There are other rail lines nearby which are currently meeting the needs of
shippers in the area. State Highway 12 is adjacent to the line and is readily accessible to
meet transportation needs.

4. The land may not be appropriate for other public uses. The line passes
through the middle of Kershaw’s property. (Kershaw, € 11). On one side of the line is
apple orchard; on the other side of the line there is a warehousing operation. Id. Both
activities present health and safety concerns if the land is put to public use.

First, Kershaw applies pesticides to the orchard numerous times a year. (Kershaw,
9 13). Under Washington law, no person, other than an “appropriately trained and
equipped handler” may enter and remain in an area that has been treated with agricultural
pesticides. Washington Administrative Code 296-307-12015. The timing and location
of pesticide application are dependent upon numerous factors including weather and wind
speed and direction. (Kershaw, § 13). The logistics of restricting public access to the
area during pesticide application is problematic.

Second, there are four designated rail crossings on the Kershaw property. These

crossings are traversed daily by heavy machinery including forklifts, tractors, trucks and

other farming equipment. (Kershaw,  14). If this land were put to public use, it would
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be difficult to maintain normal business operations. Id.

More importantly, with the periodic application of pesticides and the constant
moving of heavy equipment, it would be extremely difficult to ensure the safety of the
public. Id. There would be a greater risk of liability and markedly increased insurance
costs.

In addition, the right-of-way originally granted in 1905 was for railroad purposes
only. (Declaration of Robert Kershaw, Exhibit A). Kershaw holds a reversionary interest
in the property. Id.

f. Environmental impact.

The line has not been operating for approximately seven years. An official
abandonment of the line will not significantly alter the condition of the surrounding land
and environment. Kershaw has submitted an environmental report pursuant to 49 C.F.R.
$§1105.

g. Passenger service

There is no passenger service on the line.

State of Washington
County of Yakima

Robert Kershaw, makes oath and says that he is the President of Kershaw Sunnyside
Ranches, Inc. applicant herein; that he has been authorized by the applicant to verify and
file with the Surface Transportation Board the foregoing application in STB-AB 600; that
he has carefully examined all the statements in the application as well as the exhibits
attached thereto and made a part thereof; that he has knowledge of the facts and matter
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relied upon in the application and that all representations set forth therein are true and
correct to the best of his knowledge information, and belief.

jRoberLt'Y Kersﬁaw

Subscribed and sworn to before me, Cindy Erwin in and for the State and County above
named, this \¥ dateof [\ . ,2003.
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SURFACE TRANSPORTATION BOARD
Adverse Abandonment Proceeding

AB Docket No. 600

CERTIFICATION

I am Cindy Erwin. I hereby certify under penalty of perjury of the laws of the
State of Washington that the following statements are true and correct.

I am one of the employees of the attorneys for Kershaw Sunnyside Ranches in the
above-entitled matter; that I am a citizen of the United States, a resident of Yakima
County, Washington, over the age of twenty-one years, and not a party to said action. On
the 8" day of October 2003, I caused to be deposited via UPS Next Day Air, an original
and 10 copies of the Adverse Abandonment Application to the Surface Transportation
Board. Additionally, on the 8th day of October 2003, I caused to be deposited in the
United States mail, via First Class Mail, postage prepaid, the following:

Adverse Abandonment Application

to the addresses attached to this Certification.

Dated at Yakima, Washington this 8th day of October 2003.

N N

Cindy Erwin )




Surface Transportation Board
1925 K Street, NW
Washington, DC 20423-0001

Governor Gary Locke
Office of the Governor
P.O. Box 40002

Olympia, WA 98504-0002

Mike Rowswell

WUTC

P.O. Box 47250

Olympia, WA 98504-7250

Stephen Anderson
WSDOT - Rail Office
P.O. Box 47387

Olympia, WA 98507-7387

Dr. Michael Tate, Dean and Director
State Cooperative Extension Service
P.O. Box 646230

Pullman, WA 99164-6230

Theo Thomas

State Cooperative Extension Service - Yakima Office
128 North 2™ Street, Room 233

Yakima, WA 98901-2631

Federal Rail Road Administration
Attn: Joseph Pampoino

1120 Vermont Avenue, NW, 7% Floor
Washington, DC 20590

Col. John Hoffman

Military Traffic Management Command
Attn: MT-JA, RM 12N67

200 Stovall Street

Alexandria, VA 22332-5000

Tom Ross, Assistant Director

National Center for Recreation & Conservation
1849 C Street NW

Washington, DC 20240



US Department of Agriculture

Chief of the Forest Service

Dale Bosworth

P.O. Box 96090

Sidney R. Yates Federal Building

201 14" Street, SW at Independence Ave SW
Washington, DC 20250

Steven A. Bartholow, General Counsel
USRR13

844 Rush Street

Chicago, IL 60611

Transportation Trades Dept. AFL-CIO
888 16" Street, N.W. Suite 650
Washington, DC 20006

Mr. William Cooper

Railroads for National Defense Programs
MTMC Transportation Engineering Agency
720 Thimble Shoals Boulevard, Suite 130
Newport News, VA 23606-4537

Washington State Attorney General’s Office
120 South Third
Yakima, WA 98901-2869

Washington Department of Fish and Wildlife
Attention: Ken Bevis

Yakima Screen Shop

3705 W. Washington Avenue

Yakima, WA 98902-1137

Washington State Department of Ecology — Water Quality
Central Regional Office

15 West Yakima Avenue, Suite 200

Yakima, WA 98902-3452

Yakima County
128 N. 2™ Street
Yakima, WA 98901



U.S. Fish and Wildlife Service
Mark Miller, Supervisor

215 Melody Lane, Suite 119
Wenatchee, Washington 98801

Mr. Martin Rodriguez

U.S. Soil Conservation Service
200 Cheyne Road

Zillah, WA 98953-9764

National Park Service Headquarters
Director

1849 C Street NW

Washington, DC 20240

National Geodetic Survey
SSMC-3, #9202

1315 East-West Highway
Silver Spring, MD 20910-3282

Yakima County Assessor’s Office
128 N. 2™ Street

Courthouse Room 112

Yakima, WA 98901

Region 10

Environmental Protection Agency
1200 Sixth Avenue

Seattle, WA 98101

U.S. Army Corp of Engineers

4735 East Marginal Way South
Seattle, WA 98134-2385

16182ce
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DECISION
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YAKIMA INTERURBAN LINES ASSOCIATION-
ADVERSE ABANDONMENT-IN YAKIMA COUNTY, WA

Decided: November 18, 2004

On January 27, 2004, Kershaw Sunnyside Ranches, Inc. (Kershaw or applicant) filed an adverse
abandonment application $° under 49 U.S.C. 10903, asking us to find that the public convenience and
necessity (PC&N) require or permit the abandonment of approximately 1 mile of the 11.29-mile Naches
Line owned by Yakima Interurban Lines Association (YILA) in Yakima County, WA. $@ Protests were
filed jointly by Yakima County, the City of Yakima, the Town of Naches, and YILA & (Rail
Commenters), and individually by Level 3 Communications, L.L.C. (Level 3), Washington State
Department of Transportation (WSDOT), and The Burlington Northern and Santa Fe Railway Company
(BNSF). Applicant filed a reply. We will deny the application for the reasons discussed below.

BACKGROUND
The Naches Line passes through approximately 1 mile of Kershaw’s property. In 1905, a

predecessor in interest to Kershaw granted an easement for railroad purposes to the North Yakima &
Valley Railway Company. The description of the segment contained in the deed granting the easement
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reads as follows;

Said strip of land being a certain strip of land seventy five feet wide across the
E.2 of S.W. 4 and the S.W.4 of S.E.4 of Sec. 24 twp. 14 N. R. 17 E. W. M. [A]lso
the N.W.4 of the N.W. 4 of Sec. 25 twp. 14 N. R. 17 E. W.M. being a strip of
land seventy five (75) feet in width 37% feet on each side of the center line of the
railroad of said company as the same [is now] located and staked out across said
premises, together with any and all additional widths that may be necessary to
catch the slopes of the cuts and fills of the roadbed of said railroad.

Mileposts for the segment on Kershaw’s property are unavailable. The Naches Line was acquired by
BNSF in 1996, but was taken out of service in 1997 due to poor track conditions. In 1999, YILA
acquired 11.29 miles of the line, from MP 2.97 at Fruitvale, WA, to MP 14.26 at Naches, WA. Yakima
Interurban Lines Association—Acquisition Exemption-BNSF Acquisition, Inc., STB Docket Finance
Docket No. 33719 (STB served Mar. 4, 1999).

The State of Washington, through WSDOT, subsequently loaned YILA $516,000 for line
rehabilitation. YILA, however, failed to rehabilitate the line and defaulted on the loan. Members of the
board of YILA, including its president, have abdicated their positions, and the operations manager has
been directed by the members of the association to dispose of YILA’s assets. There are currently
$750,000 in liens against the line and there has been no local traffic on the line for the last 7 years.
YILA has been negotiating for the last 2 years with Yakima County and the City of Yakima regarding
the future of the line.

POSITIONS OF THE PARTIES

Kershaw seeks abandonment authorization for the portion of the Naches Line that crosses its
property because, it argues, operation of the line is not economically justified and is detrimental to
Kershaw’s property interests. Kershaw contends that it is unlikely that any entity could make the line
profitable. It estimates that rehabilitation costs needed to meet Federal Railroad Administration (FRA)
Class 2 standards, not including the $750,000 in liens against the line, would exceed $2 million. $°
Kershaw maintains that the burden on shippers caused by abandonment would be minimal, as the line
has been out of service for 7 years. Kershaw also points out that State Highway 12 is adjacent to the line
and, therefore, shippers have transportation alternatives. Further, Kershaw argues that the line is in
complete disrepair, is covered in thick vegetation, and has become a community eyesore that poses
numerous hazards, including fire, noxious weeds, and pests, in an agricultural area. Citing Modern
Handcraft, Inc.—~Abandonment, 363 1.C.C. 969 (1981) (Modern Handcraft), Kershaw argues that there is
no overriding public interest in continuing service on the line. Kershaw states that, should the Board
grant abandonment authority, it would proceed in state court to obtain control of the property.

In their protest filed on March 12, 2004, Rail Commenters oppose Kershaw’s request. Citing
RLTD Railway Corp. v. STB, 166 F.3d 808 (6th Cir. 1999), they argue, inter alia, that if abandonment
of only the 1-mile segment of rail line on its property were granted, the remainder of the line would be
de facto abandoned. Specifically, Rail Commenters assert that granting the 1-mile abandonment
proposed would also result in abandonment of the severed line north into Naches and would render the
southern remnant at the Yakima end unusable because there are not adequate facilities for storage or
turning of equipment on the southern end.

Rail Commenters assert that there is substantial potential for rail service and they present a plan
to clear liens from the line, and have Yakima County acquire the line, arrange for rehabilitation, and
contract with a third party to reinstate rail service to area shippers. The Toppenish, Simcoe & Western
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Railroad states that it is willing and able to contract with Yakima County to provide rail service over the
Naches Line. ¥ Two area shippers of wood products, Layman Lumber Company, at Naches, and Nepa
Pallet & Container Co., Inc., at Yakima, oppose the abandonment, support rehabilitation of the line, and
state that they would make use of the line in the future. $° As a fallback position, Rail Commenters
request that, should we authorize abandonment, we do so for the entire line and also authorize interim
trail use/rail banking for the Naches line.

Level 3 also opposes the application in a protest filed on March 15, 2004. Level 3 states that it
has contracted with both the current owner of the Naches Line (YILA) and its predecessor (BNSF) for
the right to lay fiber optic telecommunications cable in the right-of-way (ROW). Level 3 also states that
public utilities use a water main located on the ROW to provide water to the City of Yakima. Level 3
argues that Washington state law recognizes its right, and that of public utilities, to use the ROW to
provide essential public services.

In a protest filed on March 12, 2004, WSDOT opposes the abandonment. It agrees with Rail
Commenters that, if the 1-mile segment in the middle of the line that crosses Kershaw’s property were
to be abandoned, the remainder of the line would also have to be abandoned. According to WSDOT, if
the line were rerouted around Kershaw’s property, the cost of reconstruction would be approximately

$974,480, an amount far exceeding the funds WSDOT expects to have available for rehabilitation of the
line.

In a short letter filed on March 12, 2004, BNSFE, whose line connects to YILA’s portion of the
Naches Line at milepost 2.97, supports Yakima County’s desire to retain the line for rail service, and
BNSF states that it “anticipates that the line will be restored to rail service shortly.” BNSF adds that,
when this occurs, the line will play an integral role in moving goods to and from customers located on
it. BNSF adds that restoration of rail service will lessen truck traffic on the adjacent highway system in
the area.

In areply filed on May 5, 2004, Kershaw notes that it has only sought to abandon the portion of
the line which crosses its property. It argues that the plan to resume rail service is neither economically
feasible nor practicable, as there are insufficient funds available to clear liens and rehabilitate the line,
and that anticipated future traffic is much too speculative in nature. Kershaw contends that, if Rail
Commenters wish to restore rail service, they should file an offer of financial assistance under 49 U.S.C.
10904(c). Kershaw also questions Yakima County’s intent to operate a trail over the property in the
event of abandonment.

DISCUSSION AND CONCLUSIONS

Applicable Legal Standards

Under 49 U.S.C. 10903(d), the standard governing any application to abandon or discontinue
service over a line of railroad, including an adverse abandonment or discontinuance, is whether the
present or future PC&N require or permit the proposed abandonment or discontinuance. In
implementing this standard, we must balance the competing benefits and burdens of abandonment or
discontinuance on all interested parties, including the railroad, the shippers on the line, the communities
involved, and interstate commerce generally. See New York Cross Harbor R.R. v. STB, 374 F.3d 1177,
1180 (2004) (Cross Harbor); City of Cherokee v. ICC, 727 F.2d 748, 751 (8th Cir. 1984). In making our
determination of what is in the public interest, “the Board shall [also] consider whether the
abandonment or discontinuance will have a serious, adverse impact on rural and community
development.” 49 U.S.C. 10903(d). And we must take the goals of the Rail Transportation Policy (RTP)
into consideration in making our public interest determinations. 49 U.S.C. 10101.
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We have exclusive and plenary jurisdiction over abandonments in order to protect the public
from an unnecessary discontinuance, cessation, interruption, or obstruction of available rail service. See
Modern Handcraft, 363 I.C.C. at 972. Accordingly, we preserve and promote continued rail service
where the carrier has expressed a desire to continue operations and has taken reasonable steps to acquire
traffic. See Chelsea Property Owners — Abandonment — Portion of the Consolidated Rail Corp.’s
West 30th Street Secondary Track in New York, NY, 8 1.C.C.2d 773, 779 (1992) (Chelsea), aff’d
Consolidated Rail Corp. v. ICC, 29 F.3d 706 (D.C. Cir. 1994) (Conrail). On the other hand, we do not
allow our jurisdiction to be used to shield a carrier from the legitimate processes of State law where no
overriding Federal interest exists. See CSX Corporation and CSX T ransportation, Inc.—Adverse
Abandonment Application—Canadian National Railway Company and Grand Trunk Western Railroad,
Inc., STB Docket No. AB-31 (Sub-No. 38) (STB served Feb. 1, 2002).

If we conclude that the PC&N does not require or permit continued operations over the track by
the carrier in question, our decision removes that shield, thereby enabling the applicant to pursue other
legal remedies to force the carrier off the line. Conrail, 29 F.3d at 709; Modern Handcraft, 363 1.C.C. at
972. But applications for adverse abandonment have historically been denied if there is a potential for
continued operations and the carrier has taken reasonable steps to attract traffic. See Cross Harbor, 374
F.3d at 1186; Conrail, 29 F.3d at 711, affg Chelsea, 8 1.C.C.2d at 778. In abandonment cases, the
applicant (in this case the third party) has the burden of proof. Here, after considering the arguments and
balancing the interests of all concerned, we conclude that Kershaw has failed to demonstrate that the
adverse abandonment of the 1-mile segment of the Naches Line meets the PC&N test.

PC&N Analysis

The record here does not support a finding that the PC&N require or permit abandonment. It is
true that the line has not carried traffic in some years and is in serious disrepair, but this is due to
YILA’s failure as an operator of the line. Shippers located on the ROW have stated that they would use
rail service if restored. The Toppenish, Simcoe & Western Railroad has expressed interest in operating
of the line on behalf of Yakima County, and BNSF, the line-haul railroad whose system connects the
Naches Line with the interstate rail network, also supports reactivation of the line. The local
governments oppose the proposed abandonment and support the restoration of rail service, and they
have expressed their willingness to expend the funds necessary to accomplish reactivation. WSDOT has
stated that it will provide an estimated $200,000 in financial assistance to Yakima County to acquire the
line from YILA and to clear the liens on the title, and an estimated $300,000 to complete restoration of
the line. This sum is in addition to the $516,000 loan by WSDOT to YILA, on which YILA defaulted,
and appears to be sufficient to return the line to FRA Class 1 standards. See Declaration of Robert
Kershaw in Support of Adverse Abandonment Application, Exh. F at 1 10, 151 (filed Dec. 11, 2003)
(providing $200,000 and $288,300 estimates). Thus, there is clearly potential for continued rail service
over the Naches Line.

This case is similar to City of Colorado Springs—Petition for Declaratory Order—Abandonment
Determination, Finance Docket Nos. 31271 and 31230 (ICC served Mar. 22, 1989) (Colorado Springs),
where the agency denied a request for adverse abandonment of a line that had been rendered inactive by
washouts and over-paving. There, efforts were being made to solicit through traffic for the line, the
carrier demonstrated an ongoing interest in preserving the line as part of a longer rail corridor, and
substantial public funding had been committed to preservation of the rail corridor as a whole. Id. at 6-7.
This case differs from Modern Handcraft, 363 1.C.C. at 971-72, where there had been no traffic over the
line for 12 years, the line was physically inoperable, and the carrier had made no serious effort to solicit
traffic or reinstate rail service. In contrast here, the governmental entities proposing to reinstate
operations have feasible plans to do so. In addition, shippers along the ROW have indicated their
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interest in using rail service if it were again available over the line.

We realize that Kershaw has legitimate concerns here, related to YILA’s management of the
property. First, Kershaw cites the expense it incurs in spraying herbicides on the ROW 5-6 times
annually. It must incur this expense, applicant maintains, because the unchecked growth of vegetation in
the ROW creates a fire hazard and promotes the proliferation of noxious weeds and pests. Second,
Kershaw cites difficulty in crossing over the line because parts of it are covered by rocks and debris.
These problems should end when rehabilitation of the line is completed and rail service is restored.

Further, granting Kerhsaw’s application would likely defeat local efforts to restore rail service
and could have an adverse impact on rural and community development in Yakima County. Conversely,
restoration of rail service could have a positive impact by converting truck traffic to rail. Finally, the
record also indicates that denial of the proposed abandonment will be consistent with the goals of the
RTP, particularly 49 U.S.C. 10101(4), which is to ensure the development and continuation of a sound
rail transportation system.

For all of these reasons, we conclude that the public is best served by denying the adverse
abandonment application. Given the evidence before us, we cannot find that the prospect for continued
rail service, or the need for that service, is as negligible as Kershaw would have us find, and we cannot
find that the relief Kershaw seeks outweighs the public interest in rail service on this line. We note that
our finding is without prejudice to Kershaw’s seeking to reopen or file a new abandonment application,
should the proposed rehabilitation and restoration not occur within a reasonable period of time.

Other arguments raised by the parties not relevant to the disposition of this matter have not been
discussed here.

This action will not significantly affect either the quality of the human environment or the
conservation of energy resources.

It is ordered:
1. Kershaw’s application is denied.
2. This decision will be effective on December 19, 2004.

By the Board, Chairman Nober, Vice Chairman Mulvey, and Commissioner Buttrey.

Vernon A. Williams

Secretary
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SURFACE TRANSPORTATION BOARD
DECISION
STB Docket No. AB-600

YAKIMA INTERURBAN LINES ASSOCIATION-
ADVERSE ABANDONMENT-IN YAKIMA COUNTY, WA

Decided: November 18, 2004

On January 27, 2004, Kershaw Sunnyside Ranches, Inc. (Kershaw or applicant) filed an
adverse abandonment application' under 49 U.S.C. 10903, asking us to find that the public
convenience and necessity (PC&N) require or permit the abandonment of approximately 1 mile of the
11.29-mile Naches Line owned by Yakima Interurban Lines Association (YILA) in Yakima County,
WA.? Protests were filed jointly by Yakima County, the City of Yakima, the Town of Naches, and
YILA® (Rail Commenters), and individually by Level 3 Communications, L.L.C. (Level 3), Washington
State Department of Transportation (WSDOT), and The Burlington Northern and Santa Fe Railway
Company (BNSF). Applicant filed a reply. We will deny the application for the reasons discussed
below.

BACKGROUND

The Naches Line passes through approximately 1 mile of Kershaw’s property. In 1905, a
predecessor in interest to Kershaw granted an easement for railroad purposes to the North Yakima &
Valley Railway Company. The description of the segment contained in the deed granting the easement
reads as follows:

Said strip of land being a certain strip of land seventy five feet wide across the
E.2 of S.W. 4 and the S.W.4 of S.E.4 of Sec. 24 twp. 14 N.R. 17 E. W. M.

' Kershaw had previously filed certain components of its application. The application was not
considered complete, however, until applicant submitted the final required components on J anuary 27,
2004.

? Notice of the filing was served and published in the Federal Register (69 FR 7283) on
February 13, 2004. Applicant’s petition for waiver of certain regulations pertaining to the Board’s
application procedures for obtaining rail line abandonment authority was granted in part by a decision
served on February 6, 2004.

? YILA is a Washington State non-profit corporation.
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In their protest filed on March 12, 2004, Rail Commenters oppose Kershaw’s request. Citing
RLTD Railway Corp. v. STB, 166 F.3d 808 (6th Cir. 1999), they argue, inter alia, that if abandonment
of only the I-mile segment of rail line on its property were granted, the remainder of the line would be
de facto abandoned. Specifically, Rail Commenters assert that granting the 1-mile abandonment
proposed would also result in abandonment of the severed line north into Naches and would render the
southern remnant at the Yakima end unusable because there are not adequate facilities for storage or
turning of equipment on the southern end.

Rail Commenters assert that there is substantial potential for rail service and they present a plan
to clear Liens ffom the line, and have Yakima County acquire the line, arrange for rehabilitation, and
contract with a third party to reinstate rail service to area shippers. The Toppenish, Simcoe & Western
Railroad states that it is willing and able to contract with Yakima County to provide rail service over the
Naches Line.” Two area shippers of wood products, Layman Lumber Company, at Naches, and
Nepa Pallet & Container Co., Inc., at Yakima, oppose the abandonment, support rehabilitation of the
line, and state that they would make use of the line in the future5 As a fallback position, Rail
Commenters request that, should we authorize abandonment, we do so for the entire line and also
authorize interim trail use/rail banking for the Naches line.

Level 3 also opposes the application in a protest filed on March 15, 2004. Level 3 states that it
has contracted with both the current owner of the Naches Line (YILA) and its predecessor (BNSF)
for the right to lay fiber optic telecommunications cable in the right-of-way (ROW). Level 3 also states
that public utilities use a water main located on the ROW to provide water to the City of Yakima.

Level 3 argues that Washington state law recognizes its right, and that of public utilities, to use the
ROW to provide essential public services.

In a protest filed on March 12, 2004, WSDOT opposes the abandonment. It agrees with Rail
Commenters that, if the 1-mile segment in the middle of the line that crosses Kershaw’s property were
to be abandoned, the remainder of the line would also have to be abandoned. According to WSDOT,
if the line were rerouted around Kershaw’s property, the cost of reconstruction would be
approximately $974,480, an amount far exceeding the funds WSDOT expects to have available for
rehabilitation of the line.

In a short letter filed on March 12, 2004, BNSF, whose line connects to YILA’s portion of the
Naches Line at milepost 2.97, supports Yakima County’s desire to retain the line for rail service, and
BNSF states that it “anticipates that the line will be restored to rail service shortly.” BNSF adds that,
when this occurs, the line will play an integral role in moving goods to and from customers located on it.

> Appendix I, Exhibit C, to Rail Commenters Joint Protest.

6 Appendix I, Exhibit B, to Rail Commenters Joint Protest.
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If we conclude that the PC&N does not require or permit continued operations over the track
by the carrier in question, our decision removes that shield, thereby enabling the applicant to pursue
other legal remedies to force the carrier off the line. Conrail, 29 F.3d at 709; Modem Handcraft, 363
LC.C. at 972. But applications for adverse abandonment have historically been denied if there is a
potential for continued operations and the carrier has taken reasonable steps to attract traffic. See
Cross Harbor, 374 F.3d at 1186; Conrail, 29 F.3d at 711, aff'g Chelsea, 8 I.C.C.2d at 778. In
abandonment cases, the applicant (in this case the third party) has the burden of proof. Here, after
considering the arguments and balancing the interests of all concemed, we conclude that Kershaw has

failed to demonstrate that the adverse abandonment of the 1-mile segment of the Naches Line meets
the PC&N test.

PC&N Analysis

The record here does not support a finding that the PC&N require or permit abandonment. It
is true that the line has not carried traffic in some years and is in serious disrepair, but this is due to
YILA’s failure as an operator of the line. Shippers located on the ROW have stated that they would
use rail service if restored. The Toppenish, Simcoe & Wester Railroad has expressed interest in
operating of the line on behalf of Yakima County, and BNSF, the line-haul railroad whose system
connects the Naches Line with the interstate rail network, also supports reactivation of the line. The
local governments oppose the proposed abandonment and support the restoration of rail service, and
they have expressed their willingness to expend the funds necessary to accomplish reactivation.
WSDOT has stated that it will provide an estimated $200,000 in financial assistance to Yakima County
to acquire the line from YILA and to clear the liens on the title, and an estimated $300,000 to complete
restoration of the line. This sum is in addition to the $516,000 loan by WSDOT to YILA, on which
YILA defaulted, and appears to be sufficient to return the line to FRA Class 1 standards. See
Declaration of Robert Kershaw in Support of Adverse Abandonment Application, Exh. F at 110, 151
(filed Dec. 11, 2003) (providing $200,000 and $288,300 estimates). Thus, there is clearly potential for
continued rail service over the Naches Line.

This case is similar to City of Celorado Springs—Petition for Deciarato
Order—Abandonment Determination, Finance Docket Nos. 31271 and 31230 (ICC served Mar. 22,
1989) (Colorado Springs), where the agency denied a request for adverse abandonment of a line that
had been rendered inactive by washouts and over-paving. There, efforts were being made to solicit
through traffic for the line, the carrier demonstrated an ongoing interest in preserving the line as part of a
longer rail corridor, and substantial public funding had been committed to preservation of the rail
corridor as a whole. Id. at 6-7. This case differs from Modern Handcraft, 363 1.C.C. at 971-72,
where there had been no traffic over the line for 12 years, the line was physically inoperable, and the
carrier had made no serious effort to solicit traffic or reinstate rail service. In contrast here, the
governmental entities proposing to reinstate operations have feasible plans to do so. In addition,
shippers along the ROW have indicated their interest in using rail service if it were again available over
the line.
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EMPLOYER STATUS DETERMINATION
Yakima Interurban Lines Association d/b/a
Yakima Electric Railway Museum

This is the determination of the Railroad Retirement Board concerning the status of Yakima Interurban Lines
Association (YILA) d/b/a Yakima Electric Railway Museum (YER) as an employer under the Railroad Retirement
Act (45 U.S.C. §231 et seq.) (RRA) and the Railroad Unemployment Insurance Act (45 U.S.C. §351 et.seq.) (RUIA).

YILA was incorporated in November 1983 in the State of Washington in order to operate a railroad for the purpose
of promoting tourism. YILA began to operate YER in 1985. A brochure about YER describes the YILA operation
as an electric trolley ride of 1 hour and 40 minutes between Yakima Electric Railway Museum in Yakima, Washington
and Selah, Washington. The brochure indicates that this excursion service operates on Saturday, Sunday, and holidays
from early May to mid-October and once a day on week nights in July and August.

The brochure also states that YILA is a non-profit historical and educational association, which operates the electrified
rail system of Yakima Valley Transportation Company under an agreement with the City of Yakima. YILA has
501(c)(3) status with the Internal Revenue Service, which means that all contributions to YILA are fully tax-
deductible.

Mr. Paul D. Edmondson, President of YILA, stated that YILLA has 3 part-time temporary employees, but uses primarily
volunteers to provide labor. The brochure states that more than 80 volunteers regularly serve as motorpersons,
conductors, historical interpreters, ticket salespersons, maintenance persons, grant writers, and bookkeepers.

Section 1 of the RRA defines the term "employer" to include:

(i) any carrier by railroad subject to the jurisdiction of the Surface Transportation Board
under part A of subtitle IV of Title 49. [45 U.S.C. §231(a)(1)(i)].

Section 1 of the RUIA contains essentially the same definition.

Part A of subtitle IV of Title 49 provides in pertinent part that the Surface Transportation Board (STB) has jurisdiction
over railroad transportation in the United States between a place in:

(A) a State and a place in the same or another State as part of the interstate rail network.
[49 U.S.C. §10501(a)(2)(A)].

The rail service operated by YILA is not a part of an interstate rail network. Rather, YILA operates an excursion
railroad which is not subject to STB jurisdiction under the provision quoted above. The Board therefore finds that
YILA is not an employer under the RRA and the RUIA.

Glen L. Bower

V. M. Speakman, Jr.
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